
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 



Supreme Court of Cologne, VII Civil Division. April 21, 1914 (7. U. 

106-12). 
Aix-la-Chapelle-Maastricht Railroad Company AG., defendant and 

plaintiff on appeal, v. : (1) Thewis, plaintiff and defendant on appeal, 

and (2) Royal Dutch Government, intervener. 

Facts of the Case 

The plaintiff is the owner of a number of houses situated at Naustrass 
near Herzogenrath, on Wendelin Street. He declares that these houses 
have been damaged and depreciated by reason of the dominial or govern- 
ment mine worked by the defendant. In virtue of § 148 of the General 
Mining Law, he therefore demands compensation from the defendant 
for damage sustained and moves: 

To condemn the defendant to make full compensation for the damage 
and depreciation caused to his two houses as a result of his mining 
operations: 

To have this damage appraised by experts, and to condemn the de- 
fendant to pay to him the amount to be determined, which should not 
be less than M. 2000. 

The defendant has moved to dismiss the suit. 

By an interlocutory judgment of the Court of First Instance of Aix- 
la-Chapelle, May 10, 1911, whose contents are taken into consideration, 
the exception pleaded by the defendant on the ground of non-suability 
was denied. 

By the final judgment of the aforesaid court, May 14, 1912, the de- 
fendant was condemned to pay M. 2050 to the plaintiff. 

Against this judgment, whose contents are also taken into considera- 
tion, the defendant has lodged an appeal and moved to dismiss the action 
on condition that the disputed judgment be modified. 

1 Reprinted from the Zeitschrift far Vdlkerrecht, No. 4-5, (July), 1914. 
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The plaintiff has moved to dismiss the appeal. 

He has given notice of the action to the Royal Dutch Government, 
and to the Aix-la-Chapelle-Maastricht Railroad Company of Maas- 
tricht. 

The former only has joined in the legal action, espoused the cause of 
the plaintiff, and moved to decree according to the plea of the plaintiff. 

In justification of the appeal lodged by the defendant, the latter has 
renewed his allegation made before the Court of First Instance, namely, 
the exception on the ground of non-suability, and answered according 
to his pleas of June 24, 1913 (Bl. 109 ff.) and December 1, 1913 (Bl. 
129 ff.). 

In justification of their motions, the plaintiff and the intervener have 
submitted their pleas of October 3, 1913 (Bl. 120 d. a.), of October 15, 
1913 (Bl. 122 ff.) and of March 23, 1914 (Bl. 145). 

It seems proper, in the first place, to decree, as was decreed, by an 
interlocutory judgment, in accordance with § 303 of the Code of Civil 
Procedure. 

The Court of First Instance takes the ground that the claim of the 
plaintiff is justified by § 48 of the General Mining Law of June 24, 1895, 
of the Prussian States. But this does not square with the facts. The 
Prussian Law is not at all applicable to this case. The dominial or 
government mine in question and located at Kirchrath had, as a result 
of the mining royalty prevailing in that region before the French min- 
ing law of July 28, 1791, become a fiscal mine, and in the course of time 
came as such in the possession of the Dutch State (cf. Brassert, Zeit- 
schriftfiir Bergrecht, Vol. 16, p. 144 ff., especially Bl. 465 ff.). The legal 
relations of this mine were determined in the Prusso-Netherlandish 
boundary treaty of June 26, 1816, which endeavored mainly (see, pre- 
amble thereto), to fix definitely the boundaries between the two neigh- 
boring states, and to remove the difficulties that had arisen in regard to 
the sovereignty over certain districts. In consequence, and in accord- 
ance with Art. 18, " that part of Kerkrade, situated to the right of the 
Aix-la-Chapelle highway, and the entire part of the Rolduc community, 
situated on the left bank of the Wurm" were ceded to Prussia. Art. 19 
then further provides: 

The cession of the Kerkrade and Rolduc parts resulting from the preceding article 
shall cause no damage or disadvantage to the exploitation of the coal mine. Formerly, 
this mine belonged to the Abbey of Rolduc and in the Kerkrade and Rolduc districts 
it is now being continued for the account of the Dutch Government, in such manner, 
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that this government or, in its place, the lawful owner, retains the authority to carry 
on in the ceded parts works serviceable for the mining of coal or for drainage pur- 
poses. Neither under the pretext of instructions issued to its engineers, nor by im- 
posts or other burdens, may the Government of Prussia interfere with or restrict the 
mining of coal or the bringing of the coal mined to the surface, nor may it place any 
hindrance in the way of its being marketed. 

Nor may the Government of Prussia grant private commissions (this should read 
private concessions — cf., Brassert, Zeitschrift fur Bergrecht, Vol. 14, p. 268) in the said 
ceded parts. Existing private concessions are restricted to the limits assigned to 
them by the act of session or by the laws under which they were granted. 

The opinion of the judge of the lower court, to the effect that the 
aforesaid authority of the Dutch Government must be regarded as a 
mining concession, transferred to the defendant, does not meet the 
present case. The plea entered by the intervener that, in conformity 
with all the circumstances, the boundary treaty between Prussia and 
The Netherlands is in the nature of an agreement coming within the 
sphere of international law, by which the territorial sovereignty of the 
two neighboring states was mutually denned, must be accepted. Parts 
of the districts of Kerkrade and Rolduc go to Prussia, but the Dutch 
Government retains the right to carry on mining in the ceded parts. 
This means, as the intervener correctly states, not what might be termed 
a mining concession of the Dutch Government granted by Prussia ac- 
cording to civil law, but the exclusion of certain sovereign rights in the 
ceded parts resulting from the territorial sovereignty. In so far as the 
right to mine coal and other minerals contained in this coal-field comes 
into question, part of this territorial sovereignty remains with Holland. 
Because of this fact, a sort of international servitude has arisen by which 
Holland is as a state, entitled, now as previously, in the matter of this 
mine, to exercise its own legislative authority and police supervision; 
that is, it has real sovereign rights with respect to the object situated 
within the territory of the foreign state (see Ullman, Volkerrecht, 
pp.320ff.). 

This fact is established, first of all, by the boundary treaty itself, as 
well as by the actual administration in the premises. The dominial mine 
comes under the administration of the Dutch mining authorities. The 
Prussian chief mining office has never claimed any right of supervision, 
and precisely in consideration of the aforesaid Art. 19 of the boundary 
treaty, and under the sanction of the Prussian Minister of Commerce 
in the latter's decision upon the appeal, and in harmony with the Prus- 
sian ministerial decision of March 24, 1875 (see, Brassert, Zeitschrift fur 
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Bergrecht, Vol. 14, pp. 267-269), this same office has rejected, as being 
inadmissible, all requests for concessions by third parties to other min- 
erals within the territory of this coal-field, reserved to the Dutch Govern- 
ment. 

Accordingly, the dominial mine is not subject to Prussian legislation, 
but to the laws of the Netherlands, and it is for these reasons that § 148 
of the General Mining Law is not applicable to this case. That the 
houses of the plaintiff are situated on Prussian land is immaterial. For, 
according to the principles of international private law, the responsibil- 
ity for damage such as is here claimed to have been sustained, is fixed 
by the law of the locality in which the mining is being carried on, and 
not by the laws of the locality where the damage arises (see, Brassert, 
Z./. 5., Vol. 30, p. 371). 

In the Netherlands, the French mining law of April 21, 1810, is now 
in force. According to Art. 15, the mining grantee must there furnish 
bond for the full compensation of any, even accidental damage. This 
has led to the principle that the concessionaire is responsible for any, even 
accidental surface damage. Regarding this point, there is neither in 
theory nor in practice the slightest doubt as to the applicability of the 
mining law of April 21, 1810 (see, Brassert, Z. f. B., Vol. 8, p. 521 and 
Vol. 4 at bottom of page 331). 

The question therefore arises: Is the defendant, according to the 
principles of this French law, responsible in his capacity as a conces- 
sionaire? 

Our argument must be based on the fact, that the Dutch State is the 
owner of the dominial mine, not in virtue of a concession granted to it, 
but in virtue of a public court decision, as pointed out hereinbefore. 
After the Dutch Government had worked this mine as a fiscal entity for 
more than thirty years, it conveyed by the law of June 19, 1845 and by 
the contract of June 4-8, 1846, the administration and usufruct of the 
aforesaid dominial mine at Kirchrath to the Aix-la-Chapelle-Maastricht 
Railroad Company, domiciled at Maastricht, for a period of ninety- 
nine years. It is true that this contract was entered into exclusively 
with the company domiciled in Maastricht. But, taking all the cir- 
cumstances of the case into consideration, the defendant who has his 
headquarters now in Aix-la-Chapelle, can adduce nothing in his favor 
from this fact. From the statutes submitted in the premises, it appears 
clearly that in 1846, the two named joint stock companies were organ- 
ized simultaneously, with their headquarters respectively in Aix-la- 
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Chapelle and in Maastricht. The object of the two companies related 
to a partnership, referred to in detail in one of the statutes, with refer- 
ence to a railroad, which is likewise specified in detail in the said statute, 
and for the purpose of constructing and exploiting the same in connec- 
tion with the coal-mine of the dominial mine at Kirchrath, and further- 
more, to take over the administration and exploitation of the coal-mine 
situated in the Wurm district and belonging to the Royal Dutch Govern- 
ment. According to the statutes, the defendant assigned an interest to 
the joint stock company domiciled in Maastricht and by mutual agree- 
ment the two managed their business in common. It was declared that 
the defendant joint stock company should dissolve whenever the joint 
stock company domiciled in Maastricht should have to disorganize. 
The board of directors of the defendant joint stock company, to whom 
was committed the management of affairs, consists of one or two persons. 
This board, according to the statutes, acts for both companies and 
has its domicile either at the dominial mine at Kirchrath, or in Aix-la- 
Chapelle or in Maastricht; at all events, the board must at least have 
its elected domicile in Holland. The capital of both companies is used 
jointly for the same purpose, so that each share of both companies has 
the same value in the common enterprise, and each of the two companies 
participates in the advantages and in the disadvantages of the other 
company. 

It is possible, as stated by the defendant, that the dominial mine does 
not belong to the "coal-mine situated in the Wurm district." But it is 
a fact, that in accordance with the statutes, the present common board 
for both joint stock companies is composed of Wilhelm Hussmann, mine 
director, and Wilhelm Rutgers, mine inspector, and that both are 
domiciled in Kirchrath. According to matters as they stand, it is how- 
ever also the main business of this board to direct and carry on the work 
of the dominial mine at Kirchrath. From all of which the assumption 
is justified that the dominial mine is being managed in common by the 
two joint stock companies, and that each of them is also interested in 
this mine. For any damage occasioned in consequence of the exploita- 
tion of this mine, each of the two companies may be proceeded against 
as a joint debtor (§ 17, Code of Civil Procedure), provided however that 
the conditions therefor are established. 

That the defendant entertained this view formerly, results clearly 
from the fact that he has at all times promptly made good all damage 
occasioned, and in the course of the trial in the lower court (1. 0. 360-05) 
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has always claimed that not he, but solely the company domiciled in 
Maastricht, had managed the mine and was in consequence responsible 
for these damages. 

The opinion of the judge in the first instance that, according to Art. 15 
of the law of April 21, 1810, the defendant, although not responsible 
for the damage caused to the houses of the plaintiff, was yet responsible 
because the Dutch State had by contract of April 4-8, 1846 made over 
the mine to the defendant as concessionaire, is not in point. He reaches 
this conclusion from the meaning and from the text of the contract. 
But these views cannot be accepted. That the contract of April 4-8, 
1846 was preceded by a law and that this contract was subsequently 
approved by law, is in no way decisive. This was in accord with the 
financial authority of the king of the time. The expression, that the 
granting of a "concession" is intended, does indeed occur in the law; 
but the term "concession" with regard to the dominial mine nowhere 
occurs, while the future concessionaires of the railroad are repeatedly 
referred to. But, concession nowhere appears in the contract itself. 
On the other hand, the text of the provisions of the contract in no way 
show that the granting of a concession in the mine was intended. Nor 
does it appear that the provisions of Art. 5 ff. of the mining law of 
April 21, 1810 with regard to the granting of a concession have been 
complied with. For a long time, the Dutch State had been the owner 
of the mine and had exploited the same for many years. There is 
nothing to prove that the state intended to alienate its ownership in the 
mine, for ninety-nine years. The period of ninety-nine years clearly in- 
dicates that a straight deed of conveyance was intended. The transfer 
of the ownership in the mine by "concession" could be effected, accord- 
ing to the statutable provision of the law of April 21, 1810, not for a cer- 
tain period, but only as an irrevocable hereditable property to be freely 
disposed of as the owner might deem fit (Art. 7). That the matter con- 
cerned a straight deed of conveyance is indicated by the remaining pro- 
visions of the contract, where it is expressly stated "the administration 
and exploitation would be transferred" and further, "after ninety-nine 
years, the state will again take possession of the aforesaid mine." The 
compensation to be paid in accordance with Art. 12 of the convention 
is simply the rent. The judge of the first instance is correct in holding 
that for the cession of the mining property, a compensation given but 
once should also be paid. He finds that this lump sum amounts to 
500,000 guilders, which was to be paid according to Art. 1. This secur- 



DECISIONS INVOLVING QUESTIONS OF INTEBNATIONAL LAW 913 

ity has however been given only, as per the statutes, as a guarantee for 
the construction of the railroad from Aix-la-Chapelle to Maastricht. 

In accordance with Art. 7 of the contract this security was long ago, 
after the completion of the construction of the railroad, returned to the 
defendant; in place of this security, an equivalent has not been furnished; 
a consideration payable but once for the alleged infraction of the mining 
property does not therefore appear in the premises. 

Since, under the circumstances, the defendant may not be regarded 
as a concessionaire, but as a leaseholder pure and simple, he is responsible 
for the damage caused to the houses of the plaintiff by reason of the ex- 
ploitation of the dominial mine (though not the immediate damager 
himself), not on the ground of the mining law of April 21, 1810, but on 
the ground of the general provisions of Art. 133ff. of the Civil Code for 
guilty damage to foreign property. 



IN THE MATTEB OF THE ARBITRATION OF THE BOUNDARY DISPUTE BE- 
TWEEN THE REPUBLICS OF COSTA RICA AND PANAMA PROVIDED FOR 
BY THE CONVENTION BETWEEN COSTA RICA AND PANAMA OF MARCH 17, 

1910. 

Opinion and Decision of Edward Douglass White, Chief Justice 
of the United States, Acting in the Capacity of Arbitrator 
as Provided in the Treaty Aforesaid. 

Washington, September 12, 1914. 

Before proceeding to a consideration of the subject for decision, to 
avoid breaking continuity of statement, it is observed that a motion 
made by one of the parties to strike out certain documents because not 
filed in duplicate, and a motion by the other party to eliminate certain 
papers because they are said to be partial and hence unauthorized, have 
both been considered and found irrelevant to the determination of the 
case and the motions are therefore overruled without further statement 
on the subject. 

Moreover, at the threshold I say that when the duty of considering 
this case as provided in the treaty was undertaken, it was understood 
that all the documents and papers in the Spanish language would be 
translated by the parties into English, and therefore such documents will 
be referred to in the translations which the parties have furnished. 



